Inheritance by Equitable Adoption:
An Overview of Theory and Proof

Although the doctrine of “equitable adoption™ has been rejected by our
appellate courts as a basis for obtaining custody of a child, the doctrine
continues to be recognized as a basis for establishing a right of inheritance.
Despite the strict burden of proof required in such cases,
certain well-established factors and circumstances have been instrumental
in proving up equitable adoption in most cases. The practitioner’s
awareness of these factors can greatly increase his or her
likelihood of success in prosecuting an equitable adoption case.

INTRODUCTION
The appellate courts of this state

@ have historically recognized more
than one legal vehicle by which a child
may be adopted. Under common law
principles that have evolved over a period
of more than 100 years, achild may become
“equitably” adopted by judicial
declaration, notwithstanding the
purportedly exclusive statutory scheme
for adoption set out in Chapter 453 of the
Revised Statutes of Missouri. Although
“equitable adoption” has in recent years
been rejected by our appellate courts as a
basis for establishing custody or
guardianship of a child on behalf of an
“equitable parent,”? the doctrine remains
viable within the probate realm as a means
of establishing a right of inheritance from
a putative parent.

II. TueoreTicAL Basis For
EQUITABLE ADOPTION

Priorto 1917 the only statutory method
of adoption in the State of Missouri was by
awritten “deed of adoption” filed of public
record.? In 1917, that method of adoption
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was repealed and Chapter 56 of the Revised
Statutes of Missouri was enacted, which
vested exclusive jurisdiction over the
adoptionof childrenin the juvenile division
of the circuit court.” It has been generally
recognized, however, that “the enactment
of [our] adoption statutes” does not
preclude “a court of equity” from
exercising “jurisdiction to declare the
existence of an equitable adoption.” “The
theoretical underpinnings of the equitable

adoption” are based upon either “the
specific performance of acontractto adopt
or an equitable estoppel to deny that an
adoption” has been agreed to between the
putative adopter and adoptee.®
“It has long been recognized . . . that a
person . . . legally competent to adopt may
enter into a binding contract . . . to take
another [person] as his [or her own] child.
Where such a contract is actually made
and is based upon a good consideration,
and where it is fully performed by the
person to be adopted but is not performed
by the promisor during his lifetime, a
court of equity will declare specific
performance against the [putative]
adopter’s [heirs or] estate to the extent of
. making the [putative] adoptee an
heir. . .. However, [as a prerequisite to] a
decree for specific performance . . . [the
proponent] must prove the existence of a
contract to adopt.”” Equitable adoption by
contract may be proven either by direct
evidence of an agreement, or “by acts,
conduct, admissions” and
circumstances, provided that the proponent
meets the quantum of proof required under
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